From the Office of the General Counsel

The Americans with
Disabilities Amendment Act—
Are you ready for the changes?

n January 1, 2009,
the  Americans  with
Disabilities Act Amend-

ment Act (Act), the most compre-
hensive change to the American
with Disabilities Act (ADA) within
the last decade, will take effect.
The Act will require both large
and small employers to completely
overhaul their approach to reason-
able accommodation requests from
employees under the ADA.

What is Behind the
Changes?

Congress enacted the ADA in 1990
to provide a clear and comprehen-
sive national mandate for the elimi-
nation of discrimination against
individuals with disabilities. Shortly
after this, a number of federal
courts began to reject the major-
ity of ADA claims brought before
them. These decisions led to a series
of US Supreme Court rulings that
narrowed the range of coverage for
individuals with serious impair-
ments. The Equal Employment
Opportunity Commission (EEOC)
also put into place an ADA regula-
tion instructing employers to deter-
mine if an employee was considered
disabled without considering miti-
gating measures (eg, medications,
prosthetics, hearing aids), which
turther limited the protections ini-
tially provided by the ADA.
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Disability advocates and mem-
bers of Congress disagreed with
the US Supreme Court rulings and
EEOC rule. As a result, advocates
pushed for change to provide the
broad coverage originally envi-
sioned by Congress. The Act was
intended to rectify the impact of the
court rulings and EEOC rule that,
in the word of the Act, “have cre-
ated an inappropriately high level
of limitation necessary to obtain
coverage under the ADA,” which
resulted in decisions holding that
“people with a range of substan-
tially limiting impairments are not
people with disabilities.”

What Changes Does the

Act make?

While the Act makes numerous

changes to the ADA, the most sig-

nificant changes are noted below.

® Definition of “substantially lim-
its” enhanced. While the Act
essentially retains the definition
of disability, it did expand the
interpretation of certain words
in the definition, thereby com-
manding a broad reading of the
term “disability.” The Act spe-
cifically overruled the EEOC
and the US Supreme Court’s
interpretation of the meaning
of “substantially limits.” It dis-
carded the “unable to perform/
severely restricted” standard and
ordered the EEOC to revise the
agency’s regulations. While the
term “substantially limits” does

not change in the ADA itself, the
Actclarifies that the new standard
will be less stringent, and will no
longer require an impairment to
be as serious as under prior inter-
pretations of the ADA.
Definition of “major life activi-
ties” expanded. Until now, the
ADA was silent on what consti-
tuted a “major life activity.” A
major life activity is an area of an
individual’s life that needs to be
adversely affected in order for the
individual to claim a disability.

The Act contains a very broad
list of conditions that should be
considered major life activities.
The list sets forth a number of
items (eg, caring for oneself, lift-
ing, bending, breathing, learn-
ing, eating, reading, sleeping),
but notes that while the list
sets forth examples, it is non-
exhaustive. The Act clarifies that
an impairment that substantially
limits one major life activity need
not limit other major life activi-
ties in order to be considered a
disability, and that a person can
be considered disabled under the
ADA if he or she has an impair-
ment that substantially limits the
major life activity of working.
The Act further expanded the
definition of “major life activi-
ties” to include “major bodily
functions” (eg, functions of the
immune system, normal cell
growth, digestive, bowel, blad-
der, neurological, brain, respira-
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tory, circulatory, endocrine, and
reproductive functions).

* Mitigating measures almost com-
pletely eliminated from consid-
eration. The Act requires that a
disability be determined without
considering mitigating measures,
such as medications, prosthetics,
hearing aids, mobility devices,
and learned adaptation. The
only exception to this rule is that
“ordinary eyeglasses or contact
lenses” should not be considered
when assessing whether an indi-
vidual has a disability.

o [mpairment requirements clari-
fied. The Act clarifies that an
impairment that is episodic or in
remission can still be considered
a disability if it would substan-
tially limit a major life activity
when active.

® “Regarded as” prong refined.
The Act expands “regarded
as” protections by prohibit-
ing discrimination based on
an employer’s perception of a
mental or physical impairment,
whether or not the individual
can establish that the impairment
actually limits, or is perceived to
substantially limit, a major life
activity. The Act clarifies that
the “regarded as” prong will not
be used when an impairment has
an actual or expected duration
of 6 months or less and is minor.
Furthermore, the Act provides
that individuals covered only
under the “regarded as” prong
are not entitled to reasonable
accommodation.

What this Means to
Employers

Employers should:

® Review their policies and prac-
ADA’s
interactive process and revisit
the essential functions of posi-
tions at their company to ascer-
tain what functions are the core

tices governing the

responsibilities that may require
accommodation.

® Proceed with caution when
responding to accommoda-
tion requests from employees.
Employers can no longer use
the now-defunct Supreme Court
standards for making disability
determinations.

® Be prepared to offer accommo-
dations to a wider percentage of
their workforce.

e Keep in mind that if the disabil-
ity is obvious, a duty to accom-
modate may exist even if the
employee has not requested an
accommodation.

e Maintain records of accommoda-
tions requests made and accom-
modations provided or denied,
along with documentation of the
reasons for such decisions.

Does the ADA Apply

to You?

The ADA applies to those work-
places with 15 or more employ-
ees. This number includes part-

time and temporary employees,
and applies if an employer had 15
or more employees for at least 20
weeks during the current or pre-
ceding calendar year.

Summary

Significantchangeis coming quickly,
and employers need to be prepared.
The Act will move the focus from a
“disability” inquiry to an individu-
alized interactive process, and will
likely increase the number of indi-
viduals protected under the ADA.
The defenses and employer modes
of responding to disability claims
will be narrowed while the range
of ADA coverage will expand con-
siderably. Additional information
on the ADA and the recent amend-
ments can be obtained by calling
the Department of Justice’s ADA
Information Line (800.514.0301),
the EEOC (800.669.4000), or by
visiting the DOJ’s ADA Web site
(http://www.ada.gov/).
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