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[72 Wis.2d 288] BEILFUSS, Justice.

The plaintiffs, four former University of
Wisconsin law school students, seek to recover
the difference between nonresident and resident
tuition paid for the 1970--1971 and 1971--1972
school years. The Board of Regents of the
University of Wisconsin System and Thomas
Hoover, the Registrar of the University of
Wisconsin, Madison campus, are named
defendants.

The plaintiffs commenced an action for an
injunction, declaratory relief, and damages in the
United States District Court for the Western
District of Wisconsin in October, 1971. The
complaint in that action alleged that sec. 36.16,
Stats.1969, which set forth the standards for
determining resident status, violated the federal
constitution as applied to them. On July 11,
1973, the district court granted the defendants'
motion to stay the proceedings pending a state
court determination of the construction to be
given sec. 36.16. The district court was of the
opinion that the constitutional issues raised by
the plaintiffs could be 'substantially altered or
obviated altogether' if the ambiguities
concerning the construction and application of
sec. 36.16 were resolved in the plaintiffs' favor.
The
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court then invoked the federal abstention
doctrine and retained jurisdiction 'pending the
resolution in the Wisconsin state courts of the
issues of state law presented.'

The plaintiffs then commenced this action
for declaratory judgment and damages in the
circuit court for Dane county. In the amended
complaint it is alleged that the plaintiffs, while
students of the University of Wisconsin Law
School, applied for and were denied resident
status and that each of them has satisfied the
criterion set forth in sec. 36.16. Stats., to be
classified as a resident student. At the time in
question, the tuition fees for a resident student
were approximately $305 per semester, and for
nonresidents about $770 to $780. The plaintiff
Lister claims to have overpaid $1,551 because of
his nonresident status; the plaintiff Cooney
$3,091; the plaintiff Thiel $770; and the plaintiff
Turley $1,551. These amounts [72 Wis.2d 289]
are claimed to have been unlawfully collected
because of an improper construction of sec.
36.16 and that the defendants exceeded their
authority and power. The plaintiffs also allege
the defendant Hoover is personally liable
because he directly participated in the improper
classification process.

The complaint contains a prayer for a
judgment pursuant to sec. 269.56, Stats.,
declaring the plaintiffs' rights to have been
classified as residents for tuition purposes under
sec. 36.16; for such supplemental relief as may



be necessary and proper pursuant to sec.
269.56(8); and for the amounts of nonresident
tuition collected from each plaintiff.

The defendants demurred to the complaint
on the ground that, as to the request for
declaratory relief, there was no presently
existing justiciable controversy. As to the
request for a money judgment, the defendants
demurred on the ground that the plaintiffs had
'not followed the dictates of sec. 285.01, Stats.,
regarding an action for debt against a state
agency.' The trial court sustained the demurrer
and dismissed the amended complaint. The
plaintiffs have appealed from that decision.

The gravamen of the complaint in this
action commenced in the circuit court for Dane
county and upon appeal here is that the plaintiffs
were improperly classified as nonresidents for
tuition purposes while students at the University
of Wisconsin Law School during the 1970--1971
and 1971--1972 school years. The allegations of
the complaint raise several questions concerning
the proper construction and application of sec.
36.16, Stats.1969. The provisions of that statute
provided for the determination of student status
for tuition purposes at the time this dispute
arose. It has since been repealed and re-enacted
in an amended form pursuant to ch. 335, Laws
of 1973. See sec. 36.27, Stats.1973.

The plaintiffs allege that the defendants
misconstrued and misapplied sec. 36.16, Stats.,
in classifying them as nonresidents, thereby
exceeding their authority under [72 Wis.2d 290]
that statute. 1 Board upon these allegations, the
plaintiffs seek the following relief: (1) A
declaration that they should have been classified
as residents for tuition purposes and appropriate
supplemental relief pursuant to sec. 269.56; (2) a
judgment ordering the defendant Board of
Regents to refund amounts alleged to have been
unlawfully collected as nonresident tuition; and
(3) a judgment imposing personal liability for
those amounts on the defendant Hoover.

In sustaining the demurrer the circuit court

held that the claims for monetary relief were
barred by principles of state sovereign
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immunity. The claim for declaratory relief was
dismissed on the ground that such a declaration
would not terminate the controversy. The broad
question on this appeal is whether the circuit
court erred in sustaining the demurrer and
dismissing the complaint.

The plaintiffs seek a refund of the amounts
which they allege were unlawfully collected as
nonresident tuition. The defendants
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demurred to this claim on the ground that 'the
court lacks jurisdiction over the subject matter in
that the plaintiffs have not followed the dictates
of sec. 285.01 regarding an action for debt
against a state agency.! The circuit court
characterized the plaintiffs' claim as one for
'money had and received' and held that the state
had not consented to be sued on such claims
unless the conditions contained in sec. 285.01,
Stats., had been complied with. That section
provides:

'Actions against state; bond. Upon the refusal of
the legislature to allow a claim against the state
the claimant may commence an action against
the state by service as provided in s. 262.06(3)
and by filing with the clerk of court a bond, not
exceeding $1,000, with 2 or more sureties, to be
approved by the attorney general, to the effect
that he will indemnify the state against all costs
[72 Wis.2d 291] that may accrue in such action
and pay to the clerk of court all costs, in case he
fails to obtain judgment against the state.'

It did not appear from the complaint that
the plaintiffs had presented their claims to the
legislature and been refused, therefore the circuit
court concluded that the doctrine of sovereign
immunity precluded recovery.

The plaintiffs contend, initially, that sec.
285.01, Stats., and the accompanying principles
of sovereign immunity have no application to
their claim for a refund of nonresident tuition.



The concept of sovereign immunity in this
state derives from art. 1V, sec. 27 of the
Wisconsin Constitution, which provides:

'The legislature shall direct by law in what
manner and in what courts suits may be brought
against the state.'

From this provision the rule developed that
the state cannot be sued without its consent. 2
This immunity is procedural in nature and, if
properly raised, deprives the court of personal
jurisdiction over the state. 3

The principal question raised by an
objection based on the state's sovereign
immunity is whether the action, in fact,
constitutes a 'suit against the state.' It has been
said that the state's immunity from suit extends
to its arms or agencies. 4

Are the defendants in this action, the Board
of Regents and one of its employees, 'agents' of
the state? The determination of whether an
action is really one [72 Wis.2d 292] against the
state cannot be made solely by reference to the
nominal parties to the action. The fact that the
state is not named as a party defendant does not
conclusively establish that the suit is not one
against the state. Whether the defense of
sovereign immunity may be asserted depends
not so much upon the character of the parties
defendant as it does upon the nature of the relief
which is sought. 5

When an action 'is in essence one for the
recovery of money from a state, the state is the
real substantial party in interest and is entitled to
invoke its sovereign immunity from suit even
though individual officials are nominal
defendants.' 6 The question thus presented is
whether a judgment for the plaintiffs on their
claims for a refund would require payment from
state funds. Sullivan v. Board of Regents of
Normal Schools, supra, requires an affirmative
answer.

In this case a teacher sought to recover a
money judgment for the balance alleged due on
a teacher's contract and for the reasonable value
of services as a manager
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of the cafeteria at a state normal school. A
demurrer was interposed on the ground of
sovereign immunity. The Board of Regents
appealed from an order overruling the demurrer.
In its decision this court recognized the principle
that the state can waive its sovereign immunity
from suit when it creates an agency with
independent proprietary powers and functions.
There is no immunity from suit with respect to
the activities of such an agency. 7

However, the court held that the Board of
Regents was not such an 'independent going
concern.' The statutory [72 Wis.2d 293] powers
of the board in that case demonstrated that it was
merely an administrative body with none of the
attributes of a municipal or quasi-municipal
corporation. The board had no power to raise
money or incur liability beyond the amount
appropriated by the legislature. The board could
not dispose of property without express
authority from the state. Most importantly, all
funds belonging to the board were in the custody
of the state treasurer.

When the acts which gave rise to this
lawsuit occurred, the Board of Regents had the
powers set forth in ch. 36, Stats.1969. Under the
provisions of that chapter the board was not
empowered to incur any debt and the state
treasurer was to have charge of 'all moneys
belonging to the university or in any wise
appropriated by law to its endowment or
support.' Sec. 36.03(3), Stats.1969. In addition,
the treasurer was to pay moneys out 'only upon
the warrant of the department of administration
as provided by law.' It is clear from these
provisions that at the time this dispute arose with
respect to financial matters, the Board of
Regents enjoyed no more antonomy than it did
at the time Sullivan, supra, was decided. A
judgment in plaintiffs' favor on their claims for a
refund would require payment of moneys in the
hands of the state treasurer over which the Board
of Regents had no independent control. To this
extent the plaintiffs' action constituted a suit



against the state and was therefore subject to the
defense of sovereign immunity.

The plaintiffs nevertheless raise several
arguments in support of the proposition that the
state has waived or should be estopped to assert
the immunity defense under the circumstances
of this case. They first point to a document in the
record entitled 'UNIVERSITY COMMITTEE
ON APPEALS FROM NONRESIDENT
TUITION--APPEAL PROCEDURES AND
INFORMATION.'" That document provides in
part:

[72 Wis.2d 294] 'The Committee on Appeals
from nonresident tuition is established to review
the administrative determinations by the
Registrars in cases where an Appellant believes
the residency decision is erroneous; fails to take
into consideration important extenuating or
mitigating circumstances; or that the law
exercises such severe hardship in his particular
case that equity demands some relief from its
operation.

'"The Committee constitutes the final appellate
body within the University system. Any relief
beyond that granted by the Committee must be
sought through the Courts.'

The plaintiffs contend that as a result of the
position taken in the document the defendants
should now be estopped to assert that the wrong
procedures have been followed.

As a general rule the legislature is the
proper body to authorize suits against the state.
An agency or officer of the state may not waive
the state's immunity from suit unless specifically
authorized to do so. 8 Since the statutory
provisions granting certain powers to the Board
of Regents contain no such authorization, the
plaintiffs' reliance on the document is misplaced.
In addition, it appears that the principle of
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estoppel will not be applied to deprive a state of
its sovereign rights. 9
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The plaintiffs next contend that the
defendants' participation in the federal court
proceedings constitutes a waiver of sovereign
immunity for the purposes of this action. The
plaintiffs assert that the defendants expressly
consented to an action in state courts by their
motion for a stay in the federal action. They
further argue that the complaint in the federal
action requested the same damages as are sought
by the complaint in this action and that the
defendants' 'motion would not have been [72
Wis.2d 295] granted if the federal court believed
that the state courts would not have been able to
grant completely relief.'

It is our opinion that the defendants'
participation in the federal proceeding could not
constitute a waiver of the state's immunity from
suit on the claim for a refund of tuition. The
federal court action was based upon an alleged
denial of constitutional rights and sought
damages pursuant to the provisions of 42
U.S.C.A., sec. 1983. That section authorizes an
action in federal court against 'persons' who,
under color of state law, deprive individuals of
the rights, privileges or immunities secured by
the federal constitution. A number of federal
courts have held that state agencies and
governmental units are not 'persons' for the
purposes of damage suits under that section. 10
Sec. 1983 does not authorize the recovery of
damages where the amount sought to be
recovered would be paid, not by individual state
officers, but from state funds. 11 We do not
believe the plaintiffs are correct in their assertion
that the federal court could order the state to
refund the nonresident tuition in an action under
sec. 1983.

The plaintiffs rely on State ex rel. Reynolds
v. Smith (1963), 19 Wis.2d 577, 120 N.W.2d
664, for the proposition that the 'litigation
posture assumed by the state officials in federal
court resulted in a waiver' of the immunity
defense in this action. In that case the state [72
Wis.2d 296] attorney general sought a writ of
mandamus to compel the state treasurer to sign a
check payable to a federal district court as
security for costs in a district court action. The
treasurer argued that costs may not be taxed



against the state in the absence of an authorizing
statute. However, this court held that 'when a
state voluntarily enters the courts of another
sovereign as a party plaintiff, it thereby waives
its sovereign immunity and subjects itself to
liability for costs in the same manner as any
other litigant.! The court determined that the
attorney general was authorized by statute to
bring the federal court action on behalf of the
state and concluded that the state had therefore
waived its immunity as to the imposition of
costs in that action.

The Smith Case clearly does not support
the plaintiffs' poaition that failure to assert
sovereign immunity in a federal court action
involving a federal claim to relief constitutes a
waiver of that immunity in a subsequent state
court action involving a claim to relief under
state law. The state's immunity from suit on the
plaintiffs' claim to a refund cannot be waived by
the participation of the Board of Regents in the
federal action on a federal claim which itself
does not authorize the recovery of a money
judgment against the state.

The plaintiffs also contend that the
defendants did not properly raise the immunity
defense by their demurrer. This court has held
that sovereign immunity is a matter
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of personal jurisdiction which may be waived.
See: Kenosha v. State (1967), 35 Wis.2d 317,
327,328, 151 N.W.2d 36; Cords v. State (1974),
62 Wis.2d 42, 46, 214 N.W.2d 405. The
plaintiffs argue that the defendants' reference to
subject-matter jurisdiction in their demurrer is
fatal.

We believe that the defendants effectively,
if inartfully, raised the sovereign immunity
defense. In Kenosha [72 Wis.2d 297] v. State,
supra, this court, in holding that a waiver of the
immunity defense had occurred, stated at p. 328,
151 N.W.2d at p. 42:
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'In the secretary of state's demurrer, no objection
was made to the personal jurisdiction of the
court, nor was any mention of sovereign
immunity made.'

The court in that case held only that a
demurrer on the ground that the complaint failed
to state a cause of action was ineffective to raise
the objection to the court's personal jurisdiction.
The circuit court correctly analyzed the waiver
question in this case:

'In their Demurrer, the Regents mistakenly
characterized their objection as going to the
subject matter jurisdiction of the court. But by
citing Sec. 285.01, the defendants raised the
defense of sovereign immunity sufficiently to
avoid waiving it. There could be no doubt that
the defendants were demurring on a sovereign
immunity basis, nor any possibility of surprise
or prejudice to the plaintiffs arising from the
wording of the Demurrer. The briefs of both
sides fully argued the sovereign immunity
theory.'

The circuit court correctly characterized the
plaintiffs' claim for a refund of tuition as in the
nature of one for money had and received. In
Trempealeau County v. State (1952), 260 Wis.
602, 51 N.W.2d 499, this court held that claims
for money had and received were within the
purview of sec. 285.01, Stats. That section
constitutes a consent by the state to be sued on
such claims but only after the claim has first
been presented to and refused by the legislative
claims committee. Where the state has consented
to suit upon certain conditions, compliance with
those conditions is jurisdictional and a suit may
not be maintained against the state in the
absence of such compliance. Because the
sovereign immunity defense was available and
sufficiently raised, the circuit court had no
personal jurisdiction over the state and property
dismissed the plaintiff's claim for refund.

[72 Wis.2d 298] The plaintiffs also seek to
hold the defendant Hoover personally liable for
the amounts of nonresident tuition alleged to
have been unlawfully collected. In holding that
the plaintiffs could not recover on this claim, the



circuit court stated: 'A state officer acting in his
official capacity ordinarily may not be held
personally liable for his official acts, as he
partakes in the immunity granted the State by
Sec. 27, Art. IV of the Wisconsin Constitution.'
The court went on to state that individual
liability on behalf of a public employee exists
only where he has failed to properly perform a
'ministerial’ duty. The court concluded that
Hoover's duties with respect to determining
residency status under sec 36.16, Stats., required
the exercise of discretion and judgment and were
not merely ministerial in nature.

The plaintiffs contend that the question of
Hoover's individual immunity was not raised by
the demurrer and, therefore, was not properly
considered by the trial court. The ground of the
defendants' demurrer to the plaintiffs' monetary
claims was that the conditions set forth in sec.
285.01, Stats., had not been complied with
'regarding an action for debt against a state
agency.! We have concluded the demurrer
properly raised an objection to the court's
personal jurisdiction over the state with respect
to the claim for a refund of tuition. An objection
based upon the state's sovereign immunity from
suit does not necessarily raise the question of a
public officer's immunity from personal liability
for damages.

The doctrine of sovereign immunity and the
principle which extends an immunity to public
officers from civil liability for damages are two
separate and distinct
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concepts. 12 As noted above, the state's
sovereign immunity [72 Wis.2d 299] from suit is
procedural in nature and arises from the state
constitution. The immunity afforded public
officers with respect to the performance of their
official functions, on the other hand, is a
substantive limitation on their personal liability
for damages and is common law. It does not
derive, as the language in some cases would
imply, from the state's sovereign immunity
under art. IV, sec 27 of the Wisconsin
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Constitution, but from considerations of public
policy. 13 These considerations have been
variously identified in the cases as follows: '(1)
The danger of influencing public officers in the
performance of their functions by the threat of
lawsuit; (2) the deterrent effect which the threat
of personal liability might have on those who are
considering entering public service; (3) the drain
on valuable time caused by such actions; (4) the
unfairness of subjecting officials to personal
liability for the acts of their subordinates; and
(5) the feeling that the ballot and removal
procedures are more appropriate methods of
dealing with misconduct in public offic.

Because an objection based on the state's
sovereign immunity is effective only as to 'suits
against the state,’ it cannot appropriately be
asserted in response to claim seeking to hold a
public officer personally liable for damages. The
objection of an officer's civil immunity,
affecting as it does his substantive liability for
damages, is properly presented by a demurrer on
the ground that the complaint fails to state a
cause of action. 14 No demurrer on that ground
was interposed in this case.

Ordinarily a demurrant is required to
distinctly specify the grounds of objection in his
demurrer and his failure [72 Wis.2d 300] to do
so waives the objection. 15 However, the
purpose of pleading requirements is to formulate
issues and to give the other party notice of the
issues sought to be raised. 16 The record in this
case reveals that the circuit court and both
parties below proceeded upon the assumption
that the defendants' objection based on the state's
sovereign immunity also raised the question of
Hoover's civil immunity. The plaintiffs appear to
have fully briefed the issue below and under
these circumstances should not now be heard to
contend that the procedure employed was
erroneous.

The plaintiffs also contend, however, that
the circuit court erred in concluding that Hoover
was immune from personal liability under the
circumstances of this case. They argue that his
duties under sec. 36.16, Stats., relating to the
classification of students for tuition purposes



were ministerial in nature and that he is
therefore personally liable for damages resulting
from the erroneous performance thereof.

The general rule is that a public officer is
not personally liable to one injured as a result of
an act performed within the scope of his official
authority and in the line of his official duty. 17
The various exceptions to this rule are
determined by a judicial balancing of the need of
public officers to perform their functions freely
against the right of an aggrieved party to seek
redress.

The most generally recognized exception to
the rule of immunity is that an officer is liable
for damages resulting from his negligent
performance of a purely ministerial
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[72 Wis.2d 301] duty. 18 A public officer's duty
is ministerial only when it is absolute, certain
and imperative, involving merely the
performance of a specific task when the law
imposes, prescribes and defines the time, mode
and occasion for its performance with such
certainty that nothing remains for judgment or
discretion. 19

As the circuit court noted, sec. 36.16, Stats.,
under which Hoover acted, required the exercise
of some discretion and judgment in making the
determination of who is and who is not entitled
to resident status for tuition purposes. Sec.
36.16(1)(a) provided that 'a bona fide resident of
the state for one year next preceding the
beginning of any semester for which such
student registers at the university . . . shall while
he continues a resident of the state be entitled to
exemption from nonresident tuition.' Under sec.
36.16(3), in determining bona fide residence,
several activities of the student 'shall be
considered.! However, a student from another
state who was in this state 'principally to obtain
an education' was not to be considered to have
established a residence in Wisconsin by virtue of
attendance at educational institutions. The
statute did not prescribe the classification
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process with such certainty that nothing
remained for the administrative officer's
judgment and discretion.

Beyond the question of liability for the
negligent performance of purely ministerial
duties, the most generally favored principle is
that public officers are immune from liability for
damages resulting from their negligence or
unintentional fault in the performance of
discretionary functions. Otherwise stated, there
is no substantive liability for damages resulting
from mistakes in judgment[72 Wis.2d 302]
where the officer is specifically empowered to
exercise such judgment. 20 It must be conceded
that an officer charged with the administration
and application of the standards set forth in sec.
36.16, Stats., could make mistakes in judgment
which  would result in an erroneous
classification. However, at least in the absence
of some malicious, wilful and intentional
misconduct, the  policy  considerations
underlying the immunity principle require that
the officer be free from the threat of personal
liability for damages resulting from mistakes of
judgment. The complaint contains no allegation
of malicious or intentional misconduct on the
part of Hoover which could subject him to
personal liability.

The complaint in this action contains
allegation that Hoover misconstrued or
misapplied sec. 36.16, Stats., thereby exceeding
his authority and power under that statute. It is
clear that the protection afforded by the principle
of civil immunity attaches only to the
consequences of official conduct and does not
extend to an officer's actions as a private citizen.
However, for the purpose of imposing liability
for damages, a distinction must be made
between those acts which constitute a mistake of
judgment within the officer's lawful authority
and those which are completely outside that
authority. 21 Hoover's conduct in this case
clearly falls within the former category and,
therefore, within the scope of the immunity.

Some confusion in this respect has resulted
from the rules which have developed concerning
the right to maintain a declaratory judgment



action to obtain a ruling as to the
constitutionality or proper construction of a
statutory provision. This court has, on several
occasions, [72 Wis.2d 303] noted that sec.
269.56, Stats., does not make any provision for a
suit against the state and that, as a result,
declaratory judgments against the
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state are barred by principles of sovereign
immunity. 22 However, the court has also
recognized that the declaratory judgment
procedure is particularly well-suited (in cases
where such relief is otherwise appropriate) for
resolving controversies as to the constitutionality
or proper construction and application of
statutory provisions. 23 As a result, it has been
necessary to engage in a fiction that allows such
actions to be brought against the officer or
agency charged with administering the statute on
the theory that a suit against a state officer or
agency is not a suit against the state when it is
based on the premise that the officer or agency is
acting outside the bounds of his or its
constitutional or jurisdictional authority.

The distinction between acts amounting to
a mistake in official judgment and those
demonstrating an excess of authority has not
always been made clear. For example, in
Wisconsin Fertilizer Asso. v. Karns, supra, the
plaintiff sought a declaration that the
commissioner of the motor vehicle department
was required to classify certain fertilizers as
'implements of husbandry’ for purposes of
exemption from registration requirements. The
relevant statute provided that an 'implement of
husbandry' meant a vehicle or piece of
equipment or machinery 'designed for
agricultural purposes, used exclusively in the
conduct of agricultural operations and used
principally off the highway.' The commissioner
[72 Wis.2d 304] argued that the statute
empowered him to exercise judgment in his
official capacity, that he was therefore entitled to
make mistakes, and that he was not acting
outside his jurisdictional or constitutional
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authority in making such mistakes. In rejecting
the commissioner's contention, this court stated
39 Wis.2d at p. 101, 158 N.W.2d at p. 297:

'While it may be true that a grant of discretion to
an officer contemplates a certain amount of
mistakes, to the extent that the officer's mistakes
amount to the misconstruction or the
misapplication of a statute, he is exceeding his
authority as much as if he were operating under
an unconstitutional statute.'

The scope of the language employed in
Karns must be limited by the purpose there
sought to be achieved. That is, a finding that
certain allegations are sufficient to overcome the
procedural  impediment to  maintaining
declaratory judgment actions against the state
should not control the consideration of whether
the officer's conduct is outside his jurisdictional
authority for the purpose of removing the
substantive bar to personal liability for damages.
An officer's immunity from liability for damages
does not affect his amenability to suit for
declaratory or injunctive relief. The public
policy considerations which have prompted the
courts to grant the substantive immunity do not
apply with equal force to actions for such relief.
24 Moreover, a number of courts have
recognized the unfairness of imposing individual
liability for damages resulting from the
application of what is determined to be an
unconstitutional statute where the administrating
officer acted in good faith reliance on the
validity of the provision.

[72 Wis.2d 305] The third type of relief
prayed for in the amended complaint in this
action is a judgment, pursuant to sec. 269.56,
Stats., declaring the plaintiffs' rights to have
been classified as nonresidents for the periods in
question and, of necessity, resolving the
controversy as to the proper construction and
application of sec. 36.16. The defendants
demurred to this demand on the ground that
'there is no presently existing justiciable
controversy.! The circuit court held that the
plaintiffs' principal goal in the action was to
recover the amounts alleged to have been



unlawfully collected as nonresident tuition. It
noted that '(e)xcept as it
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will permit recovery of the money, the
declaration is an empty gesture.! Because the
court had concluded that there could be no
recovery of the contested amounts, it exercised
its discretion under sec. 269.56(6) and declined
to entertain the claim for declaratory relief on
the ground that such a declaration would not
settle the controversy and would be merely an
advisory opinion.

On appeal, the plaintiffs contend that they
are entitled to the requested declaration even
though they may not recover the tuition
payments. They take issue with the circuit
court's characterization of the 'principal goal' of
the action as being the recovery of those
amounts, and argue that the court abused its
discretion in refusing to proceed on the claim for
declaratory relief. In response, the defendants
renew the objection voiced in their demurrer that
the complaint does not state a justiciable
controversy. They argue that there is no present
right in the plaintiffs which will be affected by
any future action on the part of the defendants
because the plaintiffs are no longer students at
the university and the complaint contains no
allegation that a declaration of rights 'will aid
them in future conduct in regard to registering as
students at the University of Wisconsin.'

[72 Wis.2d 306] When a demurrer is
interposed to a complaint for a declaratory
judgment, the question presented to the trial
court is whether the controversy is one which
should be considered on the merits. The question
before this court on this appeal is simply
whether the declaratory judgment device may
properly be used to adjudicate the plaintiffs'
claim.

The basic requirement in asserting a claim
for declaratory relief is that there be a 'justiciable
controversy.! Under this requirement, a
controversy is not a proper subject for
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declaratory relief unless it: (1) Involves a claim
of right on the part of the plaintiff which is
asserted against one who has an interest in
contesting it; (2) is between two persons whose
interests are adverse; (3) involves a legally
protectible interest in the person seeking
declaratory relief, and (4) is ripe for judicial
determination. 25 These prerequisites to the
maintenance of a declaratory judgment action
are designed primarily to insure that a bona fide
controversy exists and that the court, in
resolving the questions raised, will not be acting
in a merely advisory capacity.

In arguing that the elements of a justiciable
controversy are satisfied in this case, the
plaintiffs rely on Hancock v. Board of Regents
of University of Wisconsin (1973), 61 Wis.2d
484, 213 N.W.2d 45. The claim in that case as to
the construction and application of sec. 36.16,
Stats.1969, was substantially identical to the one
presented here. The Board of Regents appealed
from a circuit court determination that the
plaintiff should have been classified as a resident
for the 1971--1972 school year. This court held
that the circuit court had no jurisdiction to
entertain a declaratory judgment action [72
Wis.2d 307] because the plaintiff had failed to
exhaust the review procedures made available
by the Board of Regents for tuition claims.
There was no justiciable controversy. The
plaintiffs point out that the complaint in this
action contains allegations that, at least with
respect to a part of each plaintiff's claim, the
review procedures have been exhausted.

The holding in Hancock, supra, does not
require a conclusion that declaratory relief is
appropriate in this case. The court did not
address itself in Hancock to the propriety of
declaratory relief where the plaintiffs have
already left school and it is apparent that the
declaration cannot serve to direct or aid the
parties in their future relations to one another.

The underlying philosophy of the Uniform
Declaratory Judgments Act is to enable
controversies of a justiciable nature to be
brought before the courts for settlement and
determination prior to the time that a wrong has



been threatened or committed. The purpose is
facilitated by authorizing a court to take
jurisdiction at a
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point earlier in time than it would do under
ordinary remedial rules and procedures. 26 As
such, the Act provides a remedy which is
primarily anticipatory or preventative in nature.

Under sec. 269.56(1), Stats.1969, courts are
empowered to grant declaratory relief 'whether
or not further relief is or could be claimed.' The
preferred view appears to be that declaratory
relief is appropriate wherever it will serve a
useful purpose, and the fact that another remedy
exists is only one factor to consider in
determining whether to entertain the action. To
preclude declaratory relief, the alternative
remedy should be [72 Wis.2d 308] speedy,
effective and adequate, or at least as well-suited
to the plaintiff's needs as declaratory relief.

A court cannot close its eyes to the purpose
which a declaration of rights will serve in the
particular case. It is not a sufficient ground for
declaratory relief that the parties have a
difference of opinion as to the proper
construction and application of a particular
statute. No anticipatory or preventative relief is
sought in this action. To the extent that the
complaint attempts to state a claim to relief
under state law, the only consequence which the
desired declaration of rights could have would
be to settle the plaintiffs' rights to recover the
amounts paid in nonresident tuition. The action
is, in effect, one for damages. While there may
be occasions when a declaration of rights may
be appropriate in aid of a future action for
damages, this is not such a case.

The procedure set forth in sec. 285.01,
Stats., cannot be considered as merely an
'alternative' remedy. The plaintiffs' claim against
Hoover, individually, being barred by his
substantive immunity, the only purpose which a
declaration of the plaintiffs' rights to have been
classified as residents during the time in
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question would serve would be to fix the state's
obligation to refund the tuition. The fiction that
an action for declaratory relief from the
erroneous application of a statute is really
against the individual officer or agency acting in
excess of his or its authority becomes too
apparent to be adhered to where no anticipatory
or preventative objective will be served. A
declaration which seeks to fix the state's
responsibility to respond to a monetary claim is
not authorized by Wisconsin's Declaratory
Judgments Act. As one author has stated:

'"The immunity of the state from suit, a much
abused concept, is not altered or modified by the
Declaratory Judgments Act. On several
occasions an effort has been made to obtain a
declaration of the state's duty to refund [72
Wis.2d 309] or pay money, not for the purpose
of executing the judgment, which was not under
the law possible, but merely to obtain an
adjudication of legal rights. Its persuasive
effects, to induce a legislature to make an
appropriation, might be considerable. Needless
to say, such a proceeding is not sustainable and a
court should decline jurisdiction, even though an
ostensibly suable public officer is made
defendant as an alter ego for the state.' Borchard,
Declaratory Judgments (2d ed. 1941), p. 374.
Also see: 1 Anderson (2d ed.), Actions for
Declaratory Judgments, p. 348, sec. 179.

Moreover, to the extent that the conditions
set forth in sec. 285.01, Stats., for suits against
the state on claims of the sort involved here have
not been met, the controversy in this case is not
ripe for judicial determination. The basic
rational of the 'ripeness' doctrine is to prevent
courts, through avoidance of premature
adjudication, from entangling themselves in
abstract disagreements over administrative or, in
this case, legislative policies. 27

The plaintiffs nevertheless urge this court
to construe sec. 36.16, Stats., with
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regard to the questions presented by the federal
court's order for a stay. The plaintiffs argue that
such a construction would be in the public
interest in that it would provide assistance to
state university officials in considering future
tuition matters. In addition, the plaintiffs point
out that a decision on the questions of
construction could result in the termination of
the federal court proceedings.

It appears that this court has the inherent
authority to consider questions of great public
importance even though the normal procedural
requirements for such a consideration are
lacking. 28 This authority has been [72 Wis.2d
310] exercised elsewhere where the formal
requirements for declaratory relief have not been
fully satisfied. See: 1 Anderson (2d ed.), Actions
for Declaratory Judgments, pp. 126--129, sec.
63.

The general question of a student's right to
be properly classified for tuition purposes is, of
course, a matter of continuing concern.
However, the questions raised by the complaint
in this action are directed to the proper
construction and application of a statute which is
no longer controlling on that subject. Sec. 36.27,
Stats.1973, which sets forth the current
standards for the determination of tuition status,
differs in several material respects from sec.
36.16, Stats.1969, under which this dispute
arose. A resolution of the questions raised
concerning the proper construction of the earlier
statute would therefore, provide little or no
guidance to those who are now or will in the
future be concerned with the classification of
students for tuition purposes. 29 The resolution
of the controversy presented here is of
importance only to the immediate parties to this
action.

Further, if the plaintiffs present their claims
to the legislature as required by statute, the
legislature may direct them to be paid. Under
those circumstances the construction of a now
non-existent statute would serve no useful
purpose and the question would be moot. If the
legislature disallows the claims the construction
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of sec. 36.16, Stats.1969 can be determined in
the proceedings provided for in sec. 285.01.

We are mindful that the federal court has
abstained from proceeding in the case filed there
to await a construction of the challenged statute
by the state courts.

[72 Wis.2d 311] We have concluded
declaratory relief is not available to the plaintiffs
for the reasons set forth above. The plaintiffs
have not pursued the right remedy. If and when
the issue of the construction of sec. 36.16,
Stats.1969, comes before us as a result of a
proceeding under sec. 285.01, we will construe
the statute.

DAY, J., not participating.
Order affirmed.
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